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AT RIGHT: Len Bias

Executive Summary

Twenty years ago, University of Maryland basketball star Len Bias died of a
drug overdose just hours after the Boston Celtics picked him in the NBA
draft. His death sparked a national media frenzy largely focused on the drug
that was suspected, mistakenly, of killing him - crack cocaine.' A few weeks
after Bias' death, Congress passed the Anti-Drug Abuse Act of 1986, estab-
lishing for the first time mandatory minimum sentences triggered by specif-
ic quantities of cocaine.? Congress also established much tougher sentences
for crack cocaine offenses than for powder cocaine cases. For example, dis-
tribution of just 5 grams of crack carries a minimum 5-year federal prison
sentence, while for powder cocaine, distribution of 500 grams - 100 times
the amount of crack cocaine - carries the same sentence’

October 2006 marks the twentieth anniversary of this law. In the
twenty years since its passage, many of the myths surrounding
crack cocaine have been dispelled, as it has become clear that
there is no scientific or penological justification for the 100:1
ratio. The United States Sentencing Commission, created by
Congress in 1984 to develop fair federal sentencing guidelines,
concluded that crack is not appreciably different from powder
cocaine in either its chemical composition or the physical reac-
tions of its users. Accordingly, on three separate occasions, the
U.S. Sentencing Commission has urged Congress to reconsider
the statutory penalties for crack cocaine. Judges, commenta-
tors, federal prosecutors, medical professionals, and other
experts have all concurred with this assessment.

i Cracks in the System

As this report discusses, this sentencing disparity is extremely arbitrary
for several reasons. First, the current 100:1 drug quantity ratio promotes
unwarranted disparities based on race.* Because of its relative low cost,
crack cocaine is more accessible for poor Americans, many of whom are
African Americans. Conversely, powder cocaine is much more expensive
and tends to be used by more affluent white Americans. Nationwide sta-
tistics compiled by the Sentencing Commission reveal that African
Americans are more likely to be convicted of crack cocaine offenses,
while whites are more likely to be convicted of powder cocaine offenses.’
Thus, the sentencing disparities punishing crack cocaine offenses more
harshly than powder cocaine offenses unjustly and disproportionately
penalize African American defendants for drug trafficking comparable to
that of white defendants. Compounding the problem is the fact that
whites are disproportionately less likely to be prosecuted for drug offens-
es in the first place; when prosecuted, are more likely to be acquitted; and
even if convicted, are much less likely to be sent to prison. Recent data
indicates that African Americans make up 15% of the country’s drug
users, yet they comprise 37% of those arrested for drug violations, 59%
of those convicted, and 74% of those sentenced to prison for a drug
offense.” Specifically with regard to crack, more than 80% of the defen-
dants sentenced for crack offenses are African American, despite the fact
that more than 66% of crack users are white or Hispanic.?

These racial disparities are even more troubling considering the devas-
tating collateral consequences that the nation’s drug policy and manda-
tory minimums have on African American men, women, and families. In
1986, before the enactment of federal mandatory minimum sentencing
for crack cocaine offenses, the average federal drug sentence for African



B In 1986, before the enactment of federal mandatory minimum
sentencing for crack cocaine offenses, the average federal
drug sentence for African Americans was 11% higher than for
whites. Four years later, the average federal drug sentence

for African Americans was 49% higher.

Americans was 11% higher than for whites. Four years later, the average
federal drug sentence for African Americans was 49% higher.’ In 2000,
there were more African American men in prison and jails than there
were in higher education, leading scholars to conclude that our crime
policies are a major contributor to the disruption of the African American
family.” The effects of mandatory minimums not only contribute to these
disproportionately high incarceration rates, but also separate fathers from
families, separate mothers with sentences for minor possession crimes
from their children, create massive disfranchisement of those with felony
convictions, and prohibit previously incarcerated people from receiving
some social services for the betterment of their families.”

Second, many of the assumptions used in determining the 100:1 ratio
have been proven wrong by recent data. For example, despite many of the
misconceptions at the time of Len Bias" death, numerous scientific and
medical experts have determined that in terms of pharmacological
effects, crack cocaine is no more harmful than powder cocaine - the
effects on users is the same regardless of form."” In addition, research
indicates that the negative effects of prenatal crack cocaine exposure are
identical to the negative effects of prenatal powder cocaine exposure.®
Other assumptions, such as the epidemic of crack use by youth, never
materialized to the extent feared."

Third, the law’s goal of targeting high-level drug traffickers has failed.
Congress made it explicitly clear that in passing the current mandatory
minimum penalties for crack cocaine, it intended to target “serious” and
“major” drug traffickers. The opposite has proved true: mandatory penal-
ties for crack cocaine offenses apply most often to offenders who are low-
level participants in the drug trade. For example, data from the
Sentencing Commission shows that 73% of crack defendants have only
low-level involvement in drug activity, such as street-level dealers, couri-
ers, or lookouts.”

Fourth, the 100:1 drug quantity ratio was designed in part to account for
certain harmful conduct believed to be associated to a greater degree with
crack cocaine offenses than with powder cocaine offenses. Recent data,
however, indicates that significantly less trafficking-related violence is
associated with crack than was previously assumed. For example, in 2000:
1) 64.8% of overall crack offenses did not involve weapons with regard to
any participant; 2] 74.5% of crack offenders had no personal weapons
involvement; and 3) only 2.3% of crack offenders actively used a weapon.™
Thus, the mandatory minimum sentences implemented by the Anti-Drug
Abuse Act of 1986 sweep far too broadly by treating all crack cocaine offend-
ers as if their offenses have involved weapons or violence, even though the
evidence demonstrates that most crack cocaine offenses have not.

At the twentieth anniversary of the enactment of the sentencing dispari-
ty between powder cocaine and crack cocaine, Congress must re-exam-
ine the Anti-Drug Abuse Act of 1986 and correct the harmful conse-
quences of this legislation. The current sentencing scheme sweeps in too
varied a group of defendants to have any meaningful effect on improving

public safety. These sentences for low-level drug crimes are wasteful in
terms of both tax dollars and human lives.

For these reasons, this report outlines the compelling justifications for
changing the crack penalties and urges elected officials to implement the
following recommendations:

¢ The quantities of crack cocaine that trigger federal prosecution and
sentencing must be equalized with and increased to the current
levels of powder cocaine.

¢ Federal prosecutions must be properly focused on the high-level
traffickers of both crack and powder cocaine.

¢ In order for judges to exercise appropriate discretion and consider
mitigating factors in sentencing, mandatory minimums for crack and
powder offenses must be eliminated, including the mandatory
minimum for simple possession.

¢ To the extent that the states have similar disparities in their laws, the
states should also equalize differences in the drug quantity ratios
between powder and crack cocaine at levels that properly focus on
major drug dealers and not low-level participants.
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In 2003, whites constituted 7.8% and African Americans constituted more than 80% of the defendants
sentenced under the harsh federal crack cocaine laws, despite the fact that more than 66% of crack cocaine

users in the United States are white or Hispanic.

2003 Federal Crack Cocaine Defendants

Il White

M African American
E Hispanic

W Other

Source: U.S. SENTENCING COMMISSION, 2003 SOURCEBOOK OF FEDERAL SEN-
TENCING, Table 34 (2003), available at http:/Avww.ussc.gov/ANNRPT/2003/table34.pdf.

Background and History

In the 1970s, observers of the American judicial system were increasing-
ly concerned with the widespread disparity in sentencing. Judges, with
very broad discretion, imposed widely varying sentences for the same
offenses. The enactment of the Sentencing Reform Act of 1984 (SRA] was
Congress’ response to the growing inequality in federal sentences.” The
SRA's objectives were to increase certainty and fairness in the federal sen-
tencing system and to reduce unwarranted disparity among defendants
with similar records who were found guilty of similar crimes. The legisla-
tion created the U.S. Sentencing Commission, an independent expert
panel given the responsibilities of producing federal sentencing guidelines
and monitoring the application of the guidelines.”

Shortly after the passage of the SRA, Congress began to enact new
mandatory minimum sentences.” From 1984 to 1990, Congress passed a
number of mandatory minimum penalties primarily aimed at drugs and
violent crime.” Lawmakers argued that enacting mandatory penalties
would deter crime by creating fixed and lengthy prison terms.” Less than
10 years after passing many of the mandatory penalties, however, mem-
bers of Congress familiar with criminal justice issues began to realize that
these sentences were inconsistent with the objectives of the SRA.”

The most infamous mandatory minimum law passed by Congress after
the enactment of the SRA was the penalty relating to crack cocaine.
Cocaine had long been illegal in America, and as later happened with
crack, powder cocaine’s prohibition had always carried a racial compo-
nent.” Crack was a new method of packaging the drug, produced by
heating a mixture of powder cocaine (cocaine hydrochloride], baking
soda (sodium bicarbonate), and water. The chemical interaction between
these ingredients creates what is commonly known as “crack” - a hard
material similar to a rock. Applying a hot flame will vaporize crack, and
through smoking, cocaine vapor can be inhaled into the lungs and very
quickly enter the bloodstream and go to the brain.

Between 1984 and 1985, crack began to appear in urban areas such as
New York, Miami and Los Angeles. By 1986, crack was widely available in

1 Cracks in the System

Crack Cocaine Users

Il White

M African American
E Hispanic

M Other

Source: SUBSTANCE ABUSE AND MENTAL HEALTH SERVICES ADMINISTRATION,
2004 NATIONAL SURVEY ON DRUG USE AND HEALTH, POPULATION ESTIMATES
1995, Table 1.43a (2005), available at
http:/Avww.o0as.samhsa.gov/Nhsda/2k3tabs/Sect 1peTabs1toé6.htmittab1.43a.

large U.S. cities and relatively inexpensive. For $50-$100 a person could
buy powder cocaine in gram or half gram quantities. For $5-$20, howev-
er, a person could buy a small vial of crack that included a few crack
rocks. The availability of small quantities of crack cocaine at an inexpen-
sive price revolutionized inner-city drug markets.” Along with the new
drug market that crack created in urban America, came dramatic claims
about the effects of the drug.

In June 1986, in the midst of crack cocaine’s emergence in the
drug culture, the country was shocked by the death of University
of Maryland basketball star Len Bias. Three days after being
drafted by the Boston Celtics, Bias, who was African American,
died of a drug and alcohol overdose. Many in the media and pub-
lic assumed that Bias died of a crack overdose.” Motivated by
Bias' death and in large part by the notion that the infiltration of
crack cocaine was devastating America’s inner cities, Congress
quickly passed the 1986 Anti-Drug Abuse Act. Based on the
enormous fear of crack, many in Congress believed that the
existing sentences for drug violations were inadequate to deal
with the dangers of this new drug. Although it was later revealed
that Bias actually died of a powder cocaine overdose,” by the
time the truth about Bias’ death was discovered, Congress had
already passed the harsh discriminatory crack cocaine law.

Congress’ Response to Infiltration of Crack Cocaine into
Inner City America

In the 1980s, crack had “come to symbolize . . . the entire problem of illic-
it narcotics in America.”” Members of Congress were concerned that
crack opened the market to the poor and juveniles and that it might
spread outward from urban areas. In 1986, Congress reacted to the per-
ceived concerns of their constituents over illegal drug use and the death
of Len Bias.” The heightened media attention devoted to crack and the
approaching mid-term elections motivated Congress to act quickly.
Setting aside the regular process,” Congress expedited the Anti-Drug Act
of 1986 based on a belief that the nation was “under siege from crack.™



Rate of Increase of Women Behind Bars Since 1986

1 African American women'’s incarceration
rates for all crimes, largely driven by
women from 1986, compared to an increase of
400% for women of all races for the
1 same period.
All women 400%
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Source: ACLU ET AL., CAUGHT IN THE NET: THE IMPACT OF DRUG POLICIES ON
WOMEN AND FAMILIES 17 (2005), available at http://www.fairlaws4families.org/final-
caught-in-the-net-report.pdf (citing SUSAN BOYD, FROM WITCHES TO CRACK MOMS:

WOMEN, DRUG LAW, AND POLICY 208-09 (2004)).

Although Congress intended to combat the crack cocaine “epidemic”
through this legislation,” Congress did not provide a clear record of the
need for the sentencing disparity between minor crack infractions and seri-
ous powder offenses. As a consequence of the Act’s expedited schedule,
there was no committee report to document Congress’ intent in passing the
Act or to analyze the legislation. Few hearings were held in the House on
the enhanced penalties for crack offenders, and the Senate conducted only
a single hearing on the 100:1 ratio, which only lasted a few hours.® The
abbreviated legislative history of the 1986 Act does not provide a single, con-
sistently cited rationale for the crack-powder penalty structure.

During consideration of an earlier version of the bill, the House Judiciary
Subcommittee on Crime issued a report determining that the mandatory
minimum sentencing framework would ensure that the Department of
Justice directed its “most intense focus” on “major traffickers” and “seri-
ous traffickers.™ After consulting with Drug Enforcement Agency agents
and prosecutors, the Subcommittee set the high penalties for major traf-
fickers at a level of 100 grams of crack to 5000 grams of powder cocaine
-a 50:1 disparity.® As the Anti-Drug Act advanced through Congress, the
Senate, citing the harmfulness of the drug, increased the penalty for
crack.* Beyond showing that different ratios were considered, the legisla-
tive history does not explain why Congress rejected or accepted any one
ratio in particular”’ Such information is critical for purposes of developing
a logical and fair policy regarding crack cocaine.

What little legislative history there is suggests that members of Congress
believed that crack was more addictive than powder cocaine,® that it
caused crime,” that it caused psychosis and death, that young people
were particularly prone to becoming addicted to it,”” and that crack’s low
cost and ease of manufacture would lead to even more widespread use of
it. Acting upon these beliefs, Congress decided to punish crack more
severely than powder.

President Ronald Reagan signed the bill into law on October 27, 1986.
The Anti-Drug Abuse Act of 1986 established the mandatory mini-
mum sentences for federal drug trafficking crimes and created a 100:1
sentencing disparity between powder and crack cocaine.” Members

intended the triggering amounts of crack to punish “major” and “seri-
ous” drug traffickers.“ The Act provided that individuals convicted of
crimes involving 500 grams of powder cocaine or just 5 grams of crack
(the weight of two pennies) were sentenced to at least 5 years impris-
onment, without regard to any mitigating factors.” The Act also provid-
ed that those individuals convicted of crimes involving 5000 grams of
powder cocaine and 50 grams of crack (the weight of a candy bar) be
sentenced to 10 years imprisonment.®

Two years later, drug-related crimes were still on the rise. In response,
Congress intensified its war against crack cocaine by passing the
Omnibus Anti-Drug Abuse Act of 1988. The 1988 Act created a 5-year
mandatory minimum and 20-year maximum sentence for simple pos-
session of 5 grams or more of crack cocaine.”® The maximum penalty for
simple possession of any amount of powder cocaine or any other drug
remained at no more than 1 year in prison.

By 1990, however, Congress decided it needed more information on the
impact of mandatory sentences, and directed the Sentencing
Commission to study mandatory minimums and to report on their effects.
In August 1991, the commission completed an in-depth study on manda-
tory minimums and concluded that non-whites were much more likely to
receive mandatory minimum sentences and that they were being applied
in a discriminatory manner.”” The Federal Judicial Center reported that
African Americans were more likely than whites to be sentenced to at
least the minimum sentence in cases where a mandatory minimum
prison term could be applied.® Although Congress had intended to
reduce the disparities and arbitrariness of the federal sentencing system
through mandatory minimums, the report concluded that this sentencing
scheme actually contributed to these problems.

Data on the racial disparity in the application of mandatory minimum sen-
tences for crack cocaine is particularly disturbing. African Americans com-
prise the vast majority of those convicted of crack cocaine offenses, while
the majority of those convicted for powder cocaine offenses are white.” This
is true, despite the fact that whites and Hispanics form the majority of crack
users. For example, in 2003, whites constituted 7.8% and African
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In 2000, there were approximately 791,600 African American
men in prisons and jails. That same year, there were 603,032
African American men enrolled in higher education.
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Source:JUSTICE POLICY INSTITUTE, CELLBLOCKS OR CLASSROOMS?: THE FUND-
ING OF HIGHER EDUCATION AND CORRECTIONS AND ITS IMPACT ON AFRICAN
AMERICAN MEN 10 (2002), available at http://www.justicepolicy.org/cocl/corc.htm.

Americans constituted more than 80% of the defendants sentenced under
the harsh federal crack cocaine laws,” despite the fact that more than 66%
of crack cocaine users in the United States are white or Hispanic.*

Due in large part to the sentencing disparity based on the form of the drug,
African Americans serve substantially more time in prison for drug offens-
es than do whites. The average sentence for a crack cocaine offense in
2003, which was 123 months, was 3.5 years longer than the average sen-
tence of 81 months for an offense involving the powder form of the drug.*
Also due in large part to mandatory minimum sentences for drug offenses,
from 1994 to 2003, the difference between the average time African
American offenders served in prison increased by 77%, compared to an
increase of 28% for white drug offenders.® African Americans now serve vir-
tually as much time in prison for a drug offense at 58.7 months, as whites do
for a violent offense at 61.7 months.* The fact that African American defen-
dants received the mandatory sentences more often than white defendants
who were eligible for a mandatory minimum sentence, further supports the
racially discriminatory impact of mandatory minimum penalties.

Over the last 20 years, federal and state drug laws and policies have also
had a devastating impact on women. In 2003, 58% of all women in feder-
al prison were convicted of drug offenses, compared to 48% of men.” The
growing number of women who are incarcerated disproportionately
impacts African American and Hispanic women. African American
women'’s incarceration rates for all crimes, largely driven by drug convic-
tions, increased by 800% from 1986, compared to an increase of 400% for
women of all races for the same period.* Mandatory sentencing laws
prohibit judges from considering the many reasons women are involved
in or remain silent about a partner or family member’s drug activity such
as domestic violence and financial dependency. Sentencing policies, par-
ticularly the mandatory minimum for low-level crack offenses, subject
women who are low-level participants to the same or harsher sentences
as the major dealers in a drug organization.”

For example, a recent joint report on the impact of drug policies on

women and families detailed the story of Kimberly McDowell.*’Kimberly’s
mother was absent and her father was an alcoholic, leaving her and her

3 Cracks in the System

sister to be raised by a destitute aunt. Kimberly dropped out of school in
gth grade, and by 16 had two children. In order to support them she
earned her G.E.D. and took retail and factory jobs. She married and had
two more children. Later, a relative of one of Kimberly's friends was
arrested for crack cocaine distribution. In order to receive a shorter sen-
tence as part of a plea, he testified that Kimberly and 18 others were part
of a crack cocaine drug conspiracy. Although Kimberly admitted knowing
what her friends were doing, she denied that she participated in the con-
spiracy or that she prepared or distributed crack. Unaware that she would
be held accountable for the sale of 80 grams of crack — the amount attrib-
uted to the entire conspiracy - she took a plea deal and was sentenced to
10.5 years in prison for conspiracy to distribute crack cocaine. Kimberly's
husband was in jail for an unrelated issue, and Kimberly could find no
family member to take care of her children when she went to prison. They
are currently living with a friend, and Kimberly sends them the 23 cents
per hour she earns from her prison job.*'

The collateral consequences of the nation’s drug policies, racially target-
ed prosecutions, mandatory minimums, and crack sentencing disparities
have had a devastating effect on African American men, women, and fam-
ilies. Recent data indicates that African Americans make up only 15% of
the country’s drug users, yet they comprise 37% of those arrested for drug
violations, 59% of those convicted, and 74% of those sentenced to prison
for a drug offense.”” In 1986, before the enactment of federal mandatory
minimum sentencing for crack cocaine offenses, the average federal drug
sentence for African Americans was 11% higher than for whites. Four
years later, the average federal drug sentence for African Americans was
49% higher.® As law enforcement focused its efforts on crack offenses,
especially those committed by African Americans, a dramatic shift
occurred in the overall incarceration trends for African Americans, relative
to the rest of the nation, transforming federal prisons into institutions
increasingly dedicated to the African American community.

The effects of mandatory minimums not only contribute to these dispropor-
tionately high incarceration rates, but also separate fathers from families,
separate mothers with sentences for minor possession crimes from their
children, leave children behind in the child welfare system, create massive



B Sentencing policies, particularly the mandatory minimum for
low-level crack offenses, subject women who are low-level
participants to the same or harsher sentences as the major

dealers in a drug organization.

disfranchisement of those with felony convictions, and prohibit previously
incarcerated people from receiving social services such as welfare, food
stamps, and access to public housing.* For example, in 2000 there were
approximately 791,600 African American men in prisons and jails. That
same year, there were 603,032 African American men enrolled in higher
education.” The fact that there are more African American men under the
jurisdiction of the penal system than in college has led scholars to conclude
that our crime policies are a major contributor to the disruption of the
African American family.* One of every 14 African American children has a
parent locked up in prison or jail today,” and African American children are
9 times more likely to have a parent incarcerated than white children.®
Moreover, approximately 1.4 million African American males - 13% of all
adult African American men - are disfranchised because of felony convic-
tions. This represents 33% of the total disfranchised population and a rate
of disfranchisement that is 7 times the national average.” In addition, as a
result of federal welfare legislation in 1996, there is a lifetime prohibition on
the receipt of welfare for anyone convicted of a drug felony, unless a state
chooses to opt out of this provision.” The effect of mandatory minimums for
a felony conviction, especially in the instance of simple possession or for
very low-level involvement with crack cocaine, can be devastating, not just
for the accused, but also for their entire family.

Indeed, if Congress wanted to send a message by enacting mandatory
minimums that the Department of Justice should be more focused on
high-level cocaine traffickers, Congress missed the mark. Instead of tar-
geting large-scale traffickers, the law established low-level drug quanti-
ties to trigger lengthy mandatory minimum prison terms.”” The
Sentencing Commission reports that only 15% of federal cocaine traffick-
ers can be classified as high-level, while over 70% of crack defendants
have low-level involvement in drug activity, such as street level dealers,
couriers, or lookouts.” Consider the following: A supplier sells 450 grams
of powder cocaine to a middleman who cuts it and sells smaller ounce
quantities of this powder to several street dealers. One of the street deal-
ers mixes a small amount of this powder cocaine with baking soda, cooks
it, and produces a 5.1 gram rock of crack. If the street dealer gets arrest-
ed and charged federally, he or she faces a mandatory minimum sen-
tence of five years. Even if the drug supplier in this example were caught,
he or she would not be subject to the same 5-year sentence as the street
dealer since the supplier only had 450 grams of powder cocaine, not the
500 grams necessary to trigger the same sentence.”

Even judges and those prosecuting these cases have stood up against
mandatory minimums, arguing such penalties are arbitrary and exces-
sive. For example, U.S. District Judge Robert Sweet for the Southern
District of New York has argued that the administration of mandatory
minimums in crack cases “has resulted in Jim Crow justice,” noting the
100:1 disparity between crack and powder cocaine.” Similarly, former
prosecutor, U.S. District Judge Cassell for the District of Utah has con-
demned the legal disparity between crack and powder cocaine, contend-
ing that “apparent inequality in the sentencing guidelines produces actu-
al injustice to the crack-cocaine defendant.”” Moreover, in 1997, 27 fed-

eral judges, all of whom had previously served as U.S. Attorneys, sent a
letter to the U.S. Senate and House Judiciary Committees stating that “[ilt
is our strongly held view that the current disparity between powder
cocaine and crack cocaine, in both mandatory minimum statutes and the
guidelines, can not be justified and results in sentences that are unjust
and do not serve society’s interest.””

In 2004, the Sentencing Commission said, “[rlevising the crack cocaine
thresholds” would do more to reduce the sentencing gap “than any other
single policy change, and it would dramatically improve the fairness of the
federal sentencing system.”” There are similar policy concerns on the state
level. While the federal 100:1 disparity between the two forms of cocaine
remains the harshest in the nation, at least 16 states also have laws that
create a disparity between crack cocaine and powder cocaine sentences.”
For example, Arizona, New Hampshire, and Ohio have created sentencing
disparities since 1995. lowa has a 100:1 drug quantity ratio in its statute,
although, unlike the federal law, lowa’s law distinguishes between crack
cocaine and powder cocaine statutory maximum penalties, not mandatory
minimums.” Some states, however, have recently changed their dispari-
ties. For example, in 2005, Connecticut eliminated its 56.7:1 disparity
between crack and powder cocaine.”’ In addition, since 1995, Nebraska,
Louisiana, Wisconsin, and the District of Columbia have repealed sentenc-
ing disparities between crack and powder cocaine.

Dispelling the Myths Associated with Crack Cocaine
with Facts

The rapid increase in the use of crack between 1984 and 1986 created
many myths about the effects of the drug in popular culture. These myths
were often used to justify treating crack cocaine differently from powder
cocaine under the law.

For example, crack was thought to be so much more addictive than pow-
der cocaine that it was “instantly” addicting. It was said to cause especial-
ly violent behavior, destroy the maternal instinct leading to the abandon-
ment of children, be a unique danger to developing fetuses, and cause a
generation of so-called “crack babies” that would plague the nation’s
cities for their lifetimes. Such dramatic claims were widely repeated in
the news media. As a result of the enormous fear of crack, many in
Congress said that the existing sentences for drug violations were inade-
quate to deal with the dangers of this new drug.

In the twenty years since the enactment of the 1986 Act, many of the myths
associated with crack cocaine have been dispelled. In 1996, a study pub-
lished by the Journal of American Medical Association (JAMA) found that
the physiological and psychoactive effects of cocaine are similar regard-
less of whether it is in the form of powder or crack.® In addition, the media
stories that appeared in the late 1980s of crack-addicted mothers giving
birth to “crack babies” are now considered greatly exaggerated.”
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B As law enforcement focused its efforts on crack offenses,
especially those committed by African Americans, a dramatic
shift occurred in the overall incarceration trends for African
Americans, relative to the rest of the nation, transforming
federal prisons into institutions increasingly dedicated to the

African American community.

Myth: Mothers Will Give Birth to “Crack Babies”

In the late 1980s, the media published a steady stream of stories about
crack-addicted mothers giving birth to a generation of “crack babies.”®
Smoking crack was thought to pose a unique danger to developing fetus-
es. These so-called “crack babies” were thought to suffer from more pro-
nounced developmental difficulties by their in-utero exposure to the drug.
Crack was also said to destroy the maternal instinct of women leading to
the abandonment of children.

In many cases, the mothers are low income and use various drugs, both
of which are factors that affect a child’s development. In 2002, Dr. Ira J.
Chasnoff, President of the Children’s Research Triangle, testified before
the Sentencing Commission that since the composition and effects of
crack and powder cocaine are the same on the mother, the changes in
the fetal brain are the same whether the mother used crack cocaine or
powder cocaine.* According to Dr. Chasnoff, the studies found that a
child’s home environment is the single most influential factor in deter-
mining whether a child will be healthy.*®

In addition, Dr. Deborah Frank, Professor of Pediatrics at Boston University
School of Medicine, in her 10-year study of the developmental and behav-
ioral outcomes of children exposed to powder and crack cocaine in the
womb, found that “the biologic thumbprints of exposure to these sub-
stances” are identical.* Compared to newborns exposed in-utero to hero-
in or methadone who exhibit symptoms of drug withdrawal, an infant
exposed to crack or powder cocaine will be indistinguishable from other
babies.” Dr. Frank added that small but identifiable effects of prenatal
exposure to powder or crack cocaine are prevalent in certain newborns’
development, but they are very similar to the effects associated with pre-
natal tobacco exposure, such as low birth weight, height, or head circum-
ference. Dr. Frank concluded that based on years of careful research, the
term “crack baby” is a grotesque media stereotype not based on science.®

Myth: Crack Causes Violent Behavior

Crack was also said to cause particularly violent behavior in those
who use the drug. In 1988, a study of homicides in New York City
found that in all of the 414 homicide cases that year, there were
only 3 homicides associated with behavior caused by using crack
and in 2 of those cases the crack user was the victim.*” The study
also found that 85% of all crack-related deaths resulted from the
nature of the illegal drug market and not from the actual use of the
drug.90 This violence occurred between dealers or between dealers
and users in an illegal drug market that is inherently violent,
regardless of what drug is being bought or sold. When crack began
to permeate cities across the country in the mid to late 1980s,
much of the violence was associated with the territorial disputes
between low-level street corner drug dealers.” These dealers
would stake out their street corners and would not hesitate to
defend their territory if rival dealers tried to take it over.

5 Cracks in the System

Recent data indicates that significantly less trafficking-related violence is
associated with crack than was previously assumed. For example, in
2000: 1) 64.8% of overall crack offenses did not involve weapons with
regard to any participant; 2] 74.5% of crack offenders had no personal
weapons involvement; and 3) only 2.3% of crack offenders actively used a
weapon.” The assertion that crack physiologically causes violence has
not been found to be true. Most violence associated with crack is the
result of being part of an illegal market, similar to violence associated in
trafficking of other drugs.”

Myth: Crack is “Instantly” Addictive

One of the pervasive myths about crack was that it was thought to be so
much more addictive than powder cocaine that it was “instantly” addict-
ing. Crack cocaine and powder cocaine are basically the same drug, pre-
pared differently. As discussed above, crack is formed by dissolving pow-
der cocaine and treating it with an alkali such as baking soda. In 1996,
JAMA published a study that found that the physiological and psychoac-
tive effects of cocaine are similar regardless of whether it is in the form of
powder or crack.” The study concluded that the propensity for depend-
ence varied by the method of use, amount used and frequency, not by the
form of the drug.” The study also indicated that people who are incarcer-
ated for the sale or possession of cocaine, whether powder or crack, are
better served by drug treatment than imprisonment.”

In any form, cocaine is a potent stimulant of the central nervous system
and both powder and crack produce the same types of physiological and
psychotropic effects on the human brain.” Addiction to drugs, such as
cocaine, is significantly affected by the manner in which the drug is
ingested into the body. Thus, the faster cocaine reaches the bloodstream,
the quicker the effects of the drug are felt on the user. Smoking crack or
injecting powder cocaine brings about the most intense effects of
cocaine.” While it is more common to smoke crack than inject powder,
the idea is that these quick and direct methods of consumption lead to a
quicker high, which leads some users to take more of the drug in order to
sustain their high, which in turn could increase the potential of the user to
become addicted.” Regardless of whether a person smokes crack or
uses powder cocaine, each form of the drug can be addictive.

United States Sentencing Commission Reports and
the Congressional Response to the Commission’s
Recommendations

Based largely on the racial disparities and criticisms noted above, on three
separate occasions, the bipartisan, independent U.S. Sentencing
Commission has concluded that there is no basis for the 100:1 sentencing
disparity. The Sentencing Commission has repeatedly recommended in its
1995, 1997, and 2002 reports that the crack quantity thresholds be revised
upward.



B African Americans now serve virtually as much time in prison for
a drug offense at 58.7 months, as whites do for a violent offense

at 61.7 months.

In the 1990s, federal sentencing policy for cocaine and crack offenses
came under extensive scrutiny for many of the reasons discussed above.
These concerns led Congress in the Violent Crime Control and Law
Enforcement Act of 1994 to direct the Sentencing Commission to submit
a report and recommendations to Congress on cocaine sentences.'” On
February 28, 1995, the Sentencing Commission unanimously recom-
mended that changes be made to the cocaine sentencing structure,
including a reduction in the 100:1 ratio.” On May 1, 1995, the Sentencing
Commission submitted to Congress proposed legislation and amend-
ments to its sentencing guidelines, which would have equalized the
penalties between crack and powder cocaine possession and distribution
at the level of powder cocaine, and provided sentencing enhancements
for violence or other harms.'Even with the proposed equalization of the
minimum sentences, the commission emphasized that many of those
convicted of crack cocaine offenses will nevertheless still serve longer
prison sentences than those convicted of powder cocaine offenses
because of the enhancement for aggravating factors.”®

On October 30, 1995, Congress rejected the proposed amendment to the
sentencing guidelines and directed the commission to make further rec-
ommendations regarding the powder and crack cocaine statutes and
guidelines that did not advocate parity." For the first time in the guide-
lines’ history, Congress and the president rejected a guideline amend-
ment approved by the commission.™ Congress explicitly directed the
Sentencing Commission that “the sentence imposed for trafficking in a
quantity of crack cocaine should generally exceed the sentence imposed
for trafficking in a like quantity of powder cocaine.”™*

In response to this directive, in April 1997, the Sentencing
Commission issued a second report again urging the elimination of
the 100:1 ratio. The commission indicated that it was “firmly and
unanimously in agreement that the current penalty differential for
federal powder and crack cocaine cases should be reduced by
changing the quantity levels that trigger mandatory minimum penal-
ties for both powder and crack cocaine.”'” Therefore, the commis-
sion recommended that Congress reduce the current 500-gram trig-
ger for the 5-year mandatory minimum sentence in powder cocaine
offenses to a level between 125 and 375 grams and that it increase
the 5-gram trigger in crack cocaine offenses to between 25 and 75
grams.'”® The Clinton administration also publicly proposed reducing
the ratio to 10:1." Nevertheless, Congress made no changes to the
sentencing structure despite the commission’s recommendations.

In 2002, the Sentencing Commission examined the disparity again. The
commission had hearings with a wide range of experts who overwhelm-
ingly concluded that there is no valid scientific or medical distinction
between powder and crack cocaine.™ Among those experts was Dr. Glen
Hanson, then Acting Director of the National Institute on Drug Abuse, who
testified before the Sentencing Commission stating that in terms of phar-
macological effects, crack cocaine is no more harmful than powder
cocaine. He noted that although cocaine in any form produces the same

effects, the onset, intensity, and duration of its effects are related directly
to the method of use and how rapidly cocaine enters the brain.™

Dr. Alfred Blumstein, Professor of Urban Systems and Operations
Research at Carnegie Mellon University, indicated that it would be more
rational to use sentencing enhancements to punish individuals who use
violence, regardless of the drug type, rather than to base sentencing dis-
parities on the chemical itself. Such enhancements should also account
for an offender’s role in the distribution hierarchy. Blumstein saw no rea-
son why there should be any difference in sentencing guidelines between
crack cocaine and powder cocaine offenses."” He also noted that the
100:1 drug quantity disparity suggests racial discrimination.™

After the 2002 hearings, the Sentencing Commission issued a new report
on crack and powder cocaine disparities and once again found that the
100:1 ratio between the drugs was unjustified.” In so stating, the com-
mission made the following findings: 1) the current penalties exaggerate
the relative harmfulness of crack cocaine; 2) the current penalties sweep
too broadly and apply most often to lower level offenders; 3] the current
quantity-based penalties overstate the seriousness of most crack cocaine
offenses and fail to provide adequate proportionality; and 4) the current
penalties’ severity mostly impacts minorities.”

Based on these findings, the commission recommended a three-pronged
approach for revising the sentencing policy, which would: 1) increase the
threshold quantity to trigger a 5-year mandatory minimum for crack
offenses to at least 25 grams and a 10-year mandatory minimum for 250
grams (and repeal the mandatory minimum for simple possession of
crack cocainel; 2) provide for sentencing enhancements; and 3) maintain
the mandatory minimum thresholds for powder at their current levels.™
Recommending a 20:1 ratio, the Sentencing Commission made clear that
it again “firmly and unanimously” believed the ratio to be unjustified."”

Despite three commission reports and 20 years of demonstrated evi-
dence to the contrary, Congress has still not altered the disparities in the
crack sentencing law. As of this writing, the Sentencing Commission has
decided to make addressing this crack cocaine disparity a policy priority
for its upcoming amendment cycle, and to once again address the
crack/powder disparities. Specifically, the commission noted that it would
continue “its work with the congressional, executive, and judicial branch-
es of the government and other interested parties on cocaine sentencing
policy, including holding a hearing on the issue and reevaluating the com-
mission’s 2002 report to Congress.”™®

Conclusion and Recommendations

The ultimate irony of this anniversary is that Len Bias did not die of a crack
overdose, but rather from snorting powder cocaine and alcohol. Both
forms of cocaine are dangerous, but the events that ensued after the
death of this talented young man created a terrible legacy harming the
futures of thousands of other young people.
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B There is no rational medical or penological reason for the 100:1

disparity between crack and powder cocaine, and instead it causes

an unjustified racial disparity in our penal system.

Although there are more white cocaine users, national drug enforcement
and prosecutorial policies and practices have resulted in inner city commu-
nities of color being targeted almost exclusively. This has caused the over-
whelming number of prosecutions to be directed against African Americans,
and because of the sentencing disparities, these African Americans are dis-
proportionately given longer sentences than powder users. The disparities
have had devastating collateral consequences for African American men,
women, and families. Changing these policies would dramatically help
African American families by removing the harsh penalties that currently
disproportionately affect them and severely limit their opportunities. Indeed,
the Sentencing Commission recently reported that revising the disparity in
sentences for crack and powder would do more to reduce the sentencing
disparity “than any other single policy change” and would “dramatically
improve the fairness of the federal sentencing system.”"

Recently, some members of 109th Congress introduced legislation
addressing some of the problems discussed in this report. For example, a
Senate bill reduces the drug quantity ratio to a 20:1 disparity, but leaves
mandatory minimums in place.” A House bill equalizes the drug quantity
ratio and eliminates the mandatory minimums for simple possession,
although it also leaves other mandatory minimums in place.™ These bills
are significant steps in the right direction, but more must be done in the next
Congress. The mandatory sentences for crack cocaine and the disparity
with powder cocaine have created a legacy that must come to an end.

Therefore, the ACLU urges that the public support and Congress and
state legislators implement the following recommendations:

¢ The quantities of crack cocaine that trigger federal prosecution and
sentencing must be equalized with and increased to the current
levels of powder cocaine. As demonstrated above, there is no rational
medical or penological reason for the 100:1 disparity between crack
and powder cocaine, and instead it causes an unjustified racial
disparity in our penal system.

¢ Federal prosecutions must be properly focused on the high-level
traffickers of both crack and powder cocaine.

¢ In order for judges to exercise appropriate discretion and consider
mitigating factors in sentencing, mandatory minimums for crack and
powder offenses must be eliminated, including the mandatory
minimum for simple possession.

¢ To the extent that the states have similar disparities in their laws, the
states should also equalize differences in the drug quantity ratios
between powder and crack cocaine at levels that properly focus on
major drug dealers and not low-level participants.

7 Cracks in the System
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